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summaries, to turn it over to the Defense. In fact, the time it was, the time of the day we 
received it, I think was the 18th of May. Because that was the date we filed our 505(g)(2) 
for the other two damage assessments. So that was the day we received the approval, and 
then the next two days the Defense started objecting into this procedure we already 
litigated about disclosure of ex parte or not. At that point we needed to notify the FBI, 
like every other entity that might be entertaining giving approval under 505(g)(2) that this 
is the procedure that will likely occur. So that they can weigh that decision on how, how 
this Court is going to handle information in the future. And how they are going to 
disclose it or not. So since then your Honor, we have had the approval to turn it over. 
And as we have written in our motion there is no the Defense even cited before, 
70 I (a)(6) says as soon as practicable. As we cited, as we stated in our motions and on the 
record today, the moment this prosecution receives approvals to turn over information, 
unclass, classified, we as soon as possible, turn it over to the Defense. So, once we get it, 
we start working. This is an example of we didn't have a process in place. We notified 
the Defense and the Court in our filing, it's there. Once we have a process, and once we 
know how the Court wants to handle these, we are ready to go. And we can keep them 
ready to go. 

9. Based upon MAJ Fein's lengthy response, the Defense again tried to focus the issue on when 
the Government knew about the FBI impact statement, and why it had not provided timely notice 
to the Court and the Defense: 

!d. 

Mr. Coombs: Okay, I guess if the Government is saying they found out about the FBI 
impact statement prior to or right at the time of their 18 May 2012 disclosures to this 
Court, then we have additional problems, based upon what the Government said about 
the FBI in that disclosure to this Court, indicating that they produce all classified and 
unclassified documents under 505(g)( I )  that are relevant in this case with regards to the 
FBI. This goes back to the Government deciding on its own when it is going to enlighten 
the Court or the Defense when there is certain information out there. The Government 
became aware, now apparently from what he [MAJ Fein] just said, the Government was 
aware of or got approval to release this information on 18 May. So that still begs the 
question when they found out about it, but why are they not, at the very least, if they 
don't want to tell the Defense, they have to be alerting the Court to the existence of this 
information. What they are representing to the Court on 18 May is that they reviewed 
everything that is favorable to the accused or material to either guilt or punishment, and 
they have turned over everything. That is what they are representing on 1 8  May. If they 
were aware, obviously they were aware of this impact statement, they just didn't have 
authority apparently to turn it over. But, they should have stated in there, "oh by the way 
Ma'am, the FBI has an impact statement. We are currently working the process for 
approval to turn this over." 
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I 0. The Court once again asked the Government to provide clarification on when it knew about 
the FBI impact statement: 

COURT: Alright, Government, what is your position on that? 

MAJ Fein: Your Honor, we are trying to find the document. 

Mr. Coombs: 18 May 2012. Prosecution disclosure to the Court. 

(Court provides its copy to MAJ Fein] 

COURT: Why don't you please announc;e for the record what appellate exhibit it is? 

MAJ Fein: Yes your Honor, I have been handed Appellate Exhibit 125. I am also 
holding, what is this? So your Honor, I was just handed Appellate Exhibit 125 which is 
the prosecution disclosure to the Court on 18 May 20 12, I am also holding because this 
will, it is a consistent application of your Honor of what the Government has been saying, 
the prosecution's response to the supplement to the Defense motion to compel discovery 
number 2 dated 3 1  May 2012. Which is Appellate Exhibit I 00. Now, I am looking at 
page four of Appellate Exhibit 100, and page 2 of Appellate Exhibit 125. 

COURT: Alright. 

MAJ Fein: Your Honor, in both of these, the focus is, the Court's O rder was to tum over 
forensic results and investigative files. This gets back to the issue that was already 
litigated last session. Investigative files have a specific terminology. We complied with 
the Court's Order and we disclosed it. As noted, to ensure the Court was properly 
informed and the Defense, in Appellate Exhibit I 00 on page 4, the prosecution even gave 
notification, again about law enforcement tiles. And then in the second paragraph we 
also further requested that they search their entire records to disclose to the Court this 
information. It goes back to general requests and words do matter your Honor. The 
Government is not trying to play, to play fast and loose with terminology. We are trying 
to execute specifically what the Defense is requesting. It makes it much easier, we are 
told. And only once in pre-referral discovery, and as I have stated before, in a, in a, mass 
request was under 701(a)(2) any impact or damage from these organizations. We replied, 
"you did not provide an adequate basis, or legal basis, factual or legal basis," not "you are 
not entitled to it." It was never readdressed. We were on notice for Brady purposes. We 
started looking into it. We found it, we got approval, we notified on 18 May. Or, excuse 
me, on 31 May in this filing. And the prosecution is standing here today saying we are 
ready to actually tum over the summary to the Defense, once the Court reviews it, and if 
the Court authorizes the substitution. But it is not an investigative file. And although it 
is understandable that the FBI is the Federal Bureau of Investigation, it is a very large 
organization. It is a very large organization within the executive branch. The 
investigators are not directly tied to, and in fact, we were told by FBI headquarters that 
deals with the damage assessment, excuse me, the impact statement, that the investigating 
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that the Court deny the defense's request for the prosecution to respond to inquiries related to its 
due diligence search for discoverable information. There is no legal authority to support the 
defense's request. Should the Court be inclined to [grant the Defense's motion], the prosecution 
requests leave of the Court to require the prosecution to prepare internal memoranda and other 
attorney work-product, and present this information to the Court ex parte . .. based on it being 
attorney work-product). 

16. The purpose of deferring argument for two weeks was to enable the Government an 
opportunity to explain to the Court inconsistencies in the factual issues raised by Defense's 
motion. That is the basis upon which the Court granted a two-week extension. If the 
Government was going to use the two-week extension to simply regurgitate old arguments and 
repeat that "the prosecution continues to comply with its discovery obligations and will continue 
to do so" and "the prosecution has and continues to comply with its obligations under Brady" 
(See Government Response at p. 2), there was absolutely no need for this two-week extension. 

17. It is clear that the Government has no plans to explain any of its conduct. It has not 
explained any of the following issues: 

a) Why didn't the Government tell the Court about the ONCIX damage assessment? 
b) Why did the Govern·ment represent that it had searched the files of63 agencies prior 

to February 2012 and found no Brady, but now is saying that it did not begin its 
Brady search until February 20 12 after ONCIX informed the Government that it 
needed to go to these agencies? 

c) When did the Government learn of the FBI impact statement? (not when did it get 
approval to tell the !Defense). When did the FBI begin the impact statement? When 
did it complete the impact statement? 

d) When did the Government learn of the Department of Homeland Security damage 
assessment? Why didn't the Government tell the Court about this at the 6 June 2012 

motions argument, given that the parties and the Court were in the process of 
discussing what damage assessments existed? 

e) Why didn't the Government ever follow-up with HQDA? Why did it take someone 
at HQDA, nine months after the original memo was circulated, to realize that nobody 
had conducted a Brady search? 

f) Why hadn't the Government already searched the files of the Department of State? 
I low can it be that two years into the case, the only non-investigative document from 
the Department of State that the Government has seen is their Damage Assessment? 

g) Why has the Government not completed a Brady search of documents that it agrees 
are under military possession, custody and control? 

h) Why has the Government not yet completed a Brady search of closely aligned 
agencies? 

At the upcoming oral argument, the Defense is certain that the Government will once again not 
provide any answers. Instead it will say (as it did at the last oral argument) something to the 
effect that it will "get back to the Court on that." 

18. The Defense would also ask that the Court either read the limited transcriptions provided by 
the Defense in support of the request for witnesses or listen to the audio transcript itself. The 
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